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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC17-01142 
CASE NAME: HUTTLINGER VS. CROW CANYON 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION  
FILED BY CORINNE F. HUTTLINGER 
* TENTATIVE RULING: * 
 
By stipulation these motions have been withdrawn and refiled for September 11. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01142 
CASE NAME: HUTTLINGER VS. CROW CANYON 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY CROW CANYON HEIGHTS HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
By stipulation these motions have been withdrawn and refiled for September 11. 
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 3.  TIME:  9:00   CASE#: MSC18-00749 
CASE NAME: PASSANTINO VS. NRT WEST 
SPECIALLY SET HEARING ON: SUBMISSION OF CASE ON PLEADINGS 
SET BY COURT 
* TENTATIVE RULING: * 
 
This is a dispute between two realtors over a 6% commission on the sale of parcels of 
undeveloped real property.  In previous hearings, the court proposed, and counsel agreed, that 
the Court would issue a ruling regarding liability unless the parties could identify factual issues 
that required witness testimony for resolution. 

 
Each party has submitted a brief on that issue.  Plaintiff asserts there are no disputed material 
facts and that the court can resolve both liability and damages now.  Defendant does not claim 
factual issues exist that require witness testimony as to liability.  It only says, “If the court does 
reach the issue of damages ... witness testimony will be required.”  (Def.’s Brief filed 6/12/20 at 
2:16-17.) 

 
Therefore, the court issues the following ruling in plaintiff’s favor regarding liability, followed by 
comments regarding how any remaining issues may be resolved. 
 
To put the extended analysis in a nutshell:  The defaulting seller owed a 6% commission to 
Brokers A and B, which properly belonged half to each broker.  Only Broker A sued the seller – 
but it sued for, and substantially collected, the entire 6%, and not just the 3% to which it was 
entitled.  Plaintiff, Broker B, wins this case because Broker A has collected, and is now holding, 
the proceeds of the claim for Broker B’s 3%. 
 
As an analytical analogy:  Suppose there had been no litigation, and indeed no default, but a 
successful sale.  The seller should have written two checks to the two brokers, each for 3%.  
Instead, Broker A demanded that the seller write a single check to Broker A for 6%, which the 
seller wrote and Broker A cashed.  On those facts there would be no dispute that Broker A owed 
half the check to Broker B – and it would not work for Broker A to tell Broker B that instead of 
splitting the 6%, Broker B would have to sue the seller herself to collect Broker B’s 3%.  That, 
however, is essentially defendant’s position in this lawsuit.  The major difference between this 
analogy and the facts of this case is that here, Broker A has collected the 6% not by simply 
receiving a check, but by suing for it and settling.  But the Court cannot see that that changes 
the responsibility of Broker A to pay half over to Broker B, nor that it entitles Broker A to keep it 
all.  That’s why plaintiff wins. 
 
Facts 
 
The court finds the undisputed facts to be as follows. 
 
On August 20, 1996, James Cotter signed a listing agreement (the “Listing Agreement”) with 
Polly, Polly Madson brokerage (“PPM”) (signed by PPM’s agent, Robert Green), for PPM to act 
as Cotter’s Agent in the sale of approximately five parcels of undeveloped real property in 
Sonoma County, California.  (See Pltf’s Ex. A.)  Through some series of acquisitions or mergers, 
PPM’s and Green’s rights to their commission, and their liabilities to plaintiff here, passed to 
Valley of California, Inc. (dba Coldwell Banker), and then to defendant NRT West, Inc. (dba 
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Coldwell Banker). 
 
Pursuant to the Listing Agreement, PPM agreed to submit the property to the multiple listing and 
had the right to enlist the aid of “Cooperating Brokers”.  The Listing Agreement says, “If a 
Cooperating Broker finds ... a buyer ... then Agent shall act as agent for Owner only, the 
Cooperating Broker shall act as agent for the buyer ... only, and the Cooperating Broker shall 
not be Owner’s agent, even though the Cooperating Broker’s compensation for services 
rendered is paid by Owner because the Cooperating Broker may share Agent’s Commission.”  
(Id., ¶ 2.4.)  “A Cooperating Broker may, as a third-party beneficiary hereof, enforce the terms of 
this Agreement against Owner or Agent.”  (Id., ¶ 2.3 (emphasis added).)   
 
The Listing Agreement also states that the Owner will pay a 6% commission if the Cooperating 
Broker procures a buyer and the Owner breaches or repudiates.  (Id., ¶ 5.1 (a).)  If the Owner 
fails to pay, he owes the Agent interest at the rate of 15% per annum or the maximum amount 
allowed by law, whichever is lower.  (Id., ¶ 10.2.)  In the event of litigation among any of the 
following – Owner, Agent, or Cooperating Broker – the prevailing party is entitled to attorney’s 
fees and costs.  (Id., ¶ 10.3.) 
 
The Listing Agreement also states that PPM will comply with the Professional Rules of Conduct 
of the American Industrial Real Estate Association.  (Ex. A, ¶ 2.3.)   
 
Plaintiff Lea Passantino (dba Hidden Creek Properties) presented a buyer, namely certain local 
developers doing business as the Schellinger Brothers (“Schellinger”).  On September 24, 1997 
Cotter and Schellinger executed a Purchase and Sale Agreement (the “Purchase Agreement”) 
for the property at a price that was eventually adjusted upward to $2.93 million.   
 
The Purchase Agreement provides that the seller, Cotter, agreed to pay a 3% commission to 
PPM and a 3% commission to Hidden Creek Properties upon recordation of a Deed or, if 
completion of the sale was prevented by the Seller, upon the Seller’s Default.  (Pltf’s Ex. C, 
p. 6.)   
 
Cotter backed out of the deal, so Schellinger sued.  After many years and several appeals, the 
trial court ruled that Cotter had breached his agreement with Schellinger, and the Court of 
Appeal affirmed.  (See Pltf’s Ex. E and Schellinger Brothers v. Cotter (2016) 2 Cal.App.5th 984.) 
 
By the time of the trial court decision in 2014, Robert Green was working for Valley of California, 
Inc., dba Coldwell Banker.  He consulted an in-house attorney, Michael Davidson, who is also 
NRT’s attorney in this action, about filing a lawsuit to recover his commission.  During their 
discussions, Davidson sent an email to Green on May 13, 2014 asking if Passantino was still 
around.  Green replied that she was, that she did not think she could sue Cotter directly, and 
that she had already turned over her escrow file to the Schellingers years earlier.  He added that 
she “is very supportive of our efforts which will produce a pay day for her” and that she would 
“really like to get paid someday”.  (Pltf’s Ex. G.) 
 
Davidson wrote back that Passantino was correct, “she has no direct claim only one through you 
Le.PPM-CB.”  He did not say that Passantino was not entitled to a commission just because 
Valley/Coldwell Banker, and not she, would sue for the commission.  
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Valley filed a lawsuit for the commission in 2014.  It sought damages of $175,800 as 6% of the 
sales price of $2.93 million, plus interest, costs and attorney’s fees. 
 
For unstated procedural reasons, Valley or NRT dismissed that lawsuit and refiled it in 2016.  
The defendant removed the new lawsuit to federal court.  At that point, NRT hired outside 
counsel and incurred attorney’s fees.  (Pltf’s Ex. M.) 
 
On August 30, 2016 as the lawsuit for the commission was progressing, Green emailed 
Davidson again to provide more information and told him, “Gross Sales Commission is 
$175,800 .... Split 50/50 between Coldwell Banker and ... Passantino.”)  (Pltf’s Ex. H.)   
 
On July 20, 2017, NRT settled its then $260,000 lawsuit for $250,000.  (Pltf’s Ex. J.)  After 
deduction of costs and attorney’s fees, NRT received $141,750.  (Pltf’s Ex. N.)   
 
On September 15, 2017, Passantino emailed Davidson and others to ask the status of the 
settlement.  She said she would appreciate an update “as the other half of the team that 
provided my files and information that helped get us where we are today.”  (Pltf’s Ex. L.) 
 
Davidson wrote to Passantino on November 6 2017 stating, “I do not have any documents that 
would support your claim to one-half or indeed any portion of the settlement proceeds from 
Valley’s breach of contract case.”  (Ex. M.)  Davidson was either ignoring or had forgotten about 
Green’s email dated August 30, 2016 mentioning the 50/50 commission split.  Davidson wrote to 
Passantino again the next day denying she had any right to a commission because Cotter 
settled the lawsuit for the commission rather than take it to trial.  Because there was a 
settlement, Cotter never admitted he owed a commission.  Further, because he paid damages 
rather than transfer the property, there was never a commissionable sale.   
 
Passantino then filed this lawsuit.  Her complaint seeks recovery of her half of the commission 
plus interest, costs, and attorney’s fees.  It alleges causes of action for breach of contract, unjust 
enrichment, and common counts for services rendered and money had and received.  
 
Liability 
 
NRT raises various arguments about liability, some which are general, and span all legal 
theories, and some specific to particular counts. 
 
Its overarching claim is that Passantino had the right to sue Cotter directly and should have 
done so.  NRT had no duty to sue Cotter.  Passantino would have had no right to sue NRT if 
NRT had not done so. NRT bore all the risks of the litigation and therefore is entitled to keep all 
the benefits. 
 
The court agrees that NRT was not obligated to sue Cotter.  Further, if it did sue, it had no 
obligation to sue for the entire 6% rather than just the 3% to which it was actually entitled.  
However, having sued for and claimed the entire 6% commission, it must now turn over 50% of 
the net proceeds of the lawsuit to Passantino.   
 
This scenario is not novel in the law.  It occurs routinely when an injured worker files a third-
party lawsuit and recovers damage that rightfully belong to his employer (see Labor Code 
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§§ 3852-3860), and whenever one party creates a fund rightly shared in by others.  In the latter 
setting, under the common fund doctrine, courts force the party who did not bear the litigation 
risks to share the costs of the litigation with the party who did.  (See generally Lofton v. Wells 
Fargo Home Mortgage, Inc. (2018) 27 Cal.App.5th 1001, 1017, and Long Beach City 
Employees Assn. v. City of Long Beach (1981) 120 Cal.App.3d 950, 959-60.)  However, courts 
do not award the damages of the party that did not sue to the party that did.  That would be 
illogical and inequitable.  NRT fails to cite any legal authority stating it is entitled to recover 
damages it did not suffer – i.e., the 3% that was properly owed to Passentino rather than NRT. 
 
The AIR Rules of Professional Conduct provide for precisely the result that the court holds is 
compelled here.  (Pltf’s Ex. B, p. 13, ¶ 6.4 (c).)  Those rules state that in the event a Real Estate 
Transaction is not completed, any settlement sums received “shall be divided in the same 
manner as otherwise agreed between the ... Firms [the listing Agent and the Cooperating 
Broker] ... had the transaction been completed, after deducting the costs of collection actually 
incurred in connection  with the settlement.”  (Pltf’s Ex. B, p. 13, ¶ 6.4 (c).)   
 
1st Cause of Action – Breach of Contract 
 
NRT is liable for PPM’s breach of both the Listing Agreement and the Purchase Agreement.  
(See Gilbert v. Krauss (1930) 110 Cal.App. 79.)  
 
The Listing Agreement contemplates that a Cooperating Broker might be involved in the 
transaction.  It expressly states that such a Cooperating Broker is a third-party beneficiary of 
that Agreement and may sue the Seller’s Agent.  (Listing Agreement, ¶2.3.)  It speaks of 
litigation among the Owner, the Agent, and a Cooperating Broker.  (Id., ¶ 2.3.) 
 
The obvious reason for any such lawsuit is the failure of the Cooperating Owner to receive his 
commission.  Further, if there is no commission because the Seller wrongfully refuses to go 
through with the transaction, the AIR Rules provide that any settlement of that litigation will be 
split in the same manner as the court has described above regarding the common fund doctrine. 
 
Finally, the Purchase Agreement states that the commission split is 3% to PPM and 3% to 
Passantino, as does the Purchase and Sale Agreement executed in May 1998.  (Pltf’s Ex. C, 
p. 6; Pltf’s Ex. D, p. 12, ¶ 7.) 
 
The Court concludes that under the Listing Agreement, the Purchase Agreement, and the AIR 
rules, Passantino was entitled to receive 3% of the net proceeds of the settlement paid to NRT, 
and that NRT is liable to Passantino for that amount as a breach of those agreements.   
 
2d Cause of Action – Unjust Enrichment 
 
The term unjust enrichment describes the principle underlying the duty to make restitution.  
(McBride v. Boughton (2004) 123 Cal.App.4th 379, 384-85, 387.)  Restitution is available where 
the parties had an express contract, but it is unenforceable or ineffective for some reason or 
where the defendant obtained a benefit from the plaintiff by fraud, duress, conversion, or similar 
conduct and the plaintiff seeks restitution on a quasi-contract theory rather than suing in tort.  
(Id. at 388.) 
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The elements of a claim for unjust enrichment are receipt of a benefit and unjust retention of the 
benefit at the expense of another.  (Lectrodryer v. Seoulbank (2000 77 Cal.App.4th 723, 726.)   
 
Those elements are met here.  There is no question that PPM, which acknowledged all along 
that it was entitled to a commission of only 3%, is not entitled to hold the full 6% that it sued for.  
Not only do the contract documents call for a 50/50 commission split, but PPM’s agent Robert 
Green acknowledged in writing that Passantino was owed 3%.  (See Pltf’s Ex. H.)   
 
Where one broker receives funds due as a commission to another, the first holds the money 
as trustee for the second, and must turn it over.  (See Gorham v. Heiman (1891) 90 Cal. 346, 
361-62.)   
  
It does not matter that Passantino might have recovered nothing if PPM had not chosen to sue, 
or that PPM bore all the risks of the litigation.  Nor does it matter whether the recovery was 
literally the commission or damages measured by the commission.  NRT is liable to give 
restitution for Passantino’s share of the recovery. 
 
It appears clear to the court that under both the AIR Rules and the common fund doctrine 
Passantino has to pay her share of the costs of obtaining that the recovery from Cotter.  
However, the court is not so ordering now, given that damages will be discussed at a 
subsequent hearing. 
 
3d Cause of Action – Services Rendered 
 
The authorities plaintiff cites establish her right to recovery under this common count.  
(See Spires v. Am. Bus Lines (1984) 158 Cal.App.3d 211, 216-17.) 
 
4th Cause of Action – Money Had and Received 
 
Defendant is liable under this theory as well, as an alternative to the cause of action for Unjust 
Enrichment.  (See Gutierrez v. Girardi (2011) 194 Cal.App.4th 925, 937 (“This common count is 
available in a great variety of situations ... and ‘lies whenever one person has received money 
with belongs to another, and which in equity and good conscience should be paid over to the 
latter.’”)   
 
Next Steps 
 
The parties are ordered to meet and confer regarding how to proceed from the ruling stated 
above to judgment.  The matter is set for Case Management Conference on October 20, 2020 
at 8:30 a.m. to discuss the next steps. 
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 4.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JULIE A. ROWE 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary judgment or summary adjudication is continued to August 21, 
to be heard with her motion for leave to file an amended answer.  It appears that this motion 
rests largely if not entirely on a set of affirmative defenses, which defendant acknowledges are 
not yet pleaded by her.  Her motion to amend seeks to bring them into her answer.  Unless and 
until that occurs, however, the Court could not entertain a summary judgment based on 
unpleaded defenses.  Defendant asks that the Court move the motion to amend up to this date, 
but plaintiff has had no opportunity to respond to it. 
 
The CMC now set for June 29 is continued to October 20 at 8:30 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-02224 
CASE NAME: ROMERO VS. KORB 
HEARING ON MOTION FOR SANCTIONS 
FILED BY PAULINE GOULD 
* TENTATIVE RULING: * 
 
Defendant Gould’s motion for sanctions under Code of Civil Procedure § 128.7 is granted 
in part. 
 
As the Court recounts in Line 6, the filing of this action represents an entirely impermissible and 
irresponsible attempt by plaintiff Romero to pull an end-run around this Court’s prior rulings in 
the prior action (No. MSL17-00998), in which the Court dismissed Romero’s cross-complaint 
with prejudice and without leave to amend.  Romero does not contest that this is so, and he has 
so stated in hearings in the prior action.  Moreover, he was expressly warned by the 
undersigned Judge against such a lawless evasion. 
 
Accordingly, the Court determines that this action is being presented primarily for an improper 
purpose (§ 128.7(b)(1)), and that the presentation of these claims is not warranted by existing 
law or a nonfrivolous argument for the extension, modification, or reversal of existing law or the 
establishment of new law (§ 128.7(b)(2)). 
 
The remedies available under § 128.7 do not include dismissal of the action, but are limited to 
monetary sanctions (§ 128.7(d)).  The Court awards $667.50 to Ms. Gould for costs incurred.  
These sanctions are payable by Romero to Gould within 30 days after service of an Order After 
Hearing hereon. 
 
However, the Court declines to award attorney fees.  Ms. Gould is represented in this action by 
her husband and co-defendant, Mr. Korb.  Korb has chosen tactically not to file this motion 
(or the accompanying demurrer) in his own name, transparently for the purpose of enabling a 
request for attorney fees for his representation of Gould.  It is entirely apparent, however, that 
the present motion and demurrer are presented substantively on behalf of Korb as well as 
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Gould, and indeed they make the correct point that the Court’s ruling on this motion and 
demurrer will apply ipso facto to Korb as well. 
 
(The Court further observes that the present papers read more as though they were filed by a 
pro per party, as when Korb’s demurrer brief argues narratively in the first person singular, 
speaking of himself.  The Court also observes that the brief in support of this motion, which is 
unpaginated, appears to be missing one or more pages as filed, as the third page ends on a 
paragraph break and the fourth page starts in mid-sentence.) 
 

  

 6.  TIME:  9:00   CASE#: MSC19-02224 
CASE NAME: ROMERO VS. KORB 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PAULINE GOULD 
* TENTATIVE RULING: * 
 
Defendant Gould’s demurrer to Romero’s complaint is sustained pursuant to Code of Civil 
Procedure § 430.10(c), because there is another action pending between the same parties on 
the same subject matter.  Accordingly, this action is stayed pending final disposition of Case 
No. MSL17-00998 (the “prior action”). 
 
The prior action has been pending among these same parties for some time.  Romero had filed 
a cross-complaint in that action.  However, in July 2019 the Court granted the motion of cross-
defendants Korb and Gould for judgment on the pleadings against Romero’s cross-complaint.  
The Court had previously granted Korb’s and Gould’s motion to deem matters admitted, and the 
Court denied Romero’s motion for relief from those admissions.  As Romero did not contest, 
those admissions were entirely fatal to his claims asserted in his cross-complaint.  The Court 
therefore granted judgment on the pleadings against the cross-complaint, without leave 
to amend. 
 
Romero has responded to that ruling by seeking to assert the same claims (and some 
additional, related ones) in the present complaint.  That is a patent and irresponsible attempt to 
pull an end-run around this Court’s ruling dismissing Romero’s cross-complaint. 
 
Gould argues her demurrer on the basis of res judicata and collateral estoppel.  So framed, 
the argument is not well taken, because these doctrines apply only when the prior action has 
become final through judgment.  (See, e.g., Federation of Hillside & Canyon Assns. v. City of 
Los Angeles (2004) 126 Cal.App.4th 1180, 1202.)  Here, the prior action is still pending.  
And although Romero’s cross-complaint has been finally disposed of, the time to appeal that 
dismissal has not yet started. 
 
Instead, the substance of Gould’s demurrer is better analyzed under the heading of § 430.10(c), 
under which a demurrer will lie when “[t]here is another action pending between the same 
parties on the same cause of action”.  A demurrer on this basis is also sometimes called a plea 
in abatement.  The proper remedy is not dismissal, but stay.  (See generally, e.g., 5 Witkin, 
California Procedure, Pleadings § 1138 (2020); Knighten, Civil Proceedings Before Trial § 12.17 
(2018); Leadford v. Leadford (1992) 6 Cal.App.4th 571; Code of Civil Procedure § 597.) 
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Romero candidly acknowledges that this action arises out of the same dispute as the prior 
action:  “Mr. Korb and Mrs. Gould state that the issues at hand all relate to passed [sic] 
pleadings in Dept 12 which is so.”  Opposition at 7.  And in prior court appearances in the prior 
action Romero had equally candidly stated his intention to file this new lawsuit so as to revive 
the claims dismissed in his cross-complaint in the prior action. 
 
Accordingly, this case is stayed indefinitely, pending final resolution of the prior action. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO DISMISS OR STAY FOR FORUM NON CONVENIENS 
FILED BY PELICAN COMMUNICATIONS, INC., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a motion by the Pelican defendants (Pelican Communications, Inc. and 
Robert J. Scherer) to dismiss or stay the action for forum non conveniens.  The motion is 
denied. 

Factual Summary 

Plaintiff MM Development Company (dba Planet 13) is a Nevada corporation that operates a 
marijuana dispensary in Las Vegas, Nevada.  (Compl. ¶ 24)  MM Development holds a 
judgment entered by a Nevada state court against defendant Linx Card, Inc. for $949,559.80, 
entered August 28, 2019, arising out of certain merchant processing services Linx Card 
provided to MM Development.  (Compl. ¶¶ 25-43, Exhs. B, D, E) 

A. The Claims 
 

MM Development has asserted claims against the defendants in this case for fraud, breach of 
contract, deceit, conversion, violation of Penal Code § 496 (theft or larceny), violation of the 
Unfair Competition Law (Bus. & Prof. Code § 17200), and negligence arising out of alleged 
fraud and other misdeeds by Linx Card and its affiliates.  As relevant to the Pelican defendants, 
the complaint that alleges Pelican, implicitly under the direction of Scherer, assisted the Linx 
Defendants in processing payments circumventing Plaintiff's rights in the Linx merchant account 
with defendant First Data.  (Compl. ¶¶ 50-57) 

(The Pelican defendants have also filed substantive motions attacking the complaint, and 
plaintiff has cross-moved for leave to amend.  Those motions are not before the Court now.) 

B. The Parties  

Defendant Pelican, a California corporation with its principal place of business in Danville, 
provides payment processing services to businesses.  (Compl. ¶ 16, and Memo ISO Mot. p. 2, 
ll. 17-19)  Defendant Scherer is the President of Pelican and a resident of Walnut Creek.  
(Compl. ¶ 17) 

As for the other defendants:  The various Linx-affiliated defendants are California corporations 
located in Walnut Creek, and allegedly controlled by individuals also residing in Walnut Creek.  
First Data is a Florida corporation headquartered in Atlanta.  Old Dominion Holdings is alleged 
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to be a suspended California corporation, also allegedly controlled by one of the Walnut Creek 
residents.  Zach Senn, another person allegedly affiliated with Linx, is thought to be living in 
Colorado, though working for the California businesses. 

C. The New York Action 

The substance of this motion is that this Court should step aside in favor of litigating all these 
disputes in another suit pending in federal court in the Southern District of New York.  That case 
is an interpleader action filed by First Data, in which it has impleaded the funds it holds from the 
accounts of Linx Card, Pelican, and GiVV.  The action was filed in November 2019. 

Plaintiff claims an interest in these funds.  There are other parties that have also asserted 
interests in these funds, including some not parties to this California action. 

Importantly, however, Pelican has disclaimed any interest in these funds, having assigned its 
entire interest in them to plaintiff MM Development. 

On March 24, 2020, the federal court in the New York case issued a preliminary injunction.  
(Pelican Def. Compendium ISO Mot. Exh. C)  Pending the hearing on the motion for a 
permanent injunction, and without further order of the Court, the preliminary injunction enjoins 
(a) "any and all claimants", including MM Development and Pelican, from prosecuting claims 
"against First Data relating in any manner to the Disputed [NY] Funds or their related 
transactions" including those pleaded in this action, and (b) "any and all claimants", including the 
defendants in the New York Action, from commencing or prosecuting claims "against First Data 
in any manner related to the Disputed [NY] Funds or their related transactions".  (Pelican Def. 
Compendium ISO Mot. Exh. C [emphasis added])  

Pelican Defendants’ Motion and Grounds for Relief 

The Pelican defendants move to dismiss, or alternatively to stay, this action, contending that the 
New York court where the New York action is pending is a more convenient forum for this case 
to be prosecuted and tried.  They contend the motion is timely as the case is in its early stages, 
and that the New York court is an available alternative forum because the impleaded funds 
(representing around 60% of the total at issue here) are under the control of the New York court. 
They assert the private interest factors support dismissal or a stay because First Data is 
involved in the New York action, and Plaintiff MM Development is a Nevada corporation, not a 
California corporation as to which the choice of forum would otherwise strongly favor plaintiff’s 
choice of forum.  The public factors, they contend, of not burdening the Court in California 
supports the relief they request. 

Plaintiff MM Development opposes the motion, pointing out that the motion does not show New 
York is an available alternative forum; highlighting that most of the 15 defendants, witnesses, 
and evidence are located in California; asserting that the events giving rise to the claims 
occurred in California; and arguing that California has a strong interest in addressing the 
violations of its laws alleged to have been committed by several of its resident defendants, 
including the Pelican defendants. 

Legal Framework for Determination of Forum Non Conveniens Motion 

Under Code of Civil Procedure § 410.30(a), a party may make a motion to stay or dismiss an 
action if the Court finds “that in the interest of substantial justice an action should be heard in a 
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forum outside this state.”  The California Supreme Court addressed at length the framework for 
determination of a forum non conveniens motion in Stangvik v. Shiley Inc. (1991) 54 Cal.3d 744: 

In determining whether to grant a motion based on forum non conveniens, a 
court must first determine whether the alternate forum is a "suitable" place for 
trial. If it is, the next step is to consider the private interests of the litigants and 
the interests of the public in retaining the action for trial in California. The private 
interest factors are those that make trial and the enforceability of the ensuing 
judgment expeditious and relatively inexpensive, such as the ease of access to 
sources of proof, the cost of obtaining attendance of witnesses, and the 
availability of compulsory process for attendance of unwilling witnesses. The 
public interest factors include avoidance of overburdening local courts with 
congested calendars, protecting the interests of potential jurors so that they are 
not called upon to decide cases in which the local community has little concern, 
and weighing the competing interests of California and the alternate jurisdiction in 
the litigation. 

(Id. at 751 (emphasis added).) 

The moving defendants bear the burden of proving first, that an alternative forum is available, 
and then if it is, that the factors set forth in Stangvik and other decisions support the Court's 
exercise of its discretion to stay or dismiss the action.  (54 Cal.3d at 751.) 

Threshold Determination of Suitable Alternative Forum 

To be a suitable alternative forum, the court as the proposed alternative forum must have 
jurisdiction such that a valid judgment can be obtained by Plaintiff there, and no statute of 
limitations bars that court from hearing the claims.  (Roullier v. Cannondale (2002) 101 
Cal.App.4th 1180, 1186-87.)  A suitable alternative forum also requires the Court to find that all 
the defendants named in the action are subject to the Court's personal jurisdiction in the 
alternative forum.  (Am. Cemwood Corp. v. Am. Home Ins. Co. (2001) 87 Cal.App.4th 431, 
436-39.)  As one court explained: 

This rule makes sense. The court's discretion to decline to exercise its authorized 
jurisdiction over an action for considerations of convenience is limited by the 
proviso that another forum must be available for the plaintiff's action. A rule 
permitting a stay or dismissal of an action over which no single alternative court 
could exercise jurisdiction would force the plaintiff to pursue separate actions in 
multiple states or countries to obtain complete relief. Such a rule, by encouraging 
piecemeal litigation and blossoming numbers of actions in multiple jurisdictions, 
would threaten precisely those considerations of convenience, economy and 
justice the doctrine was designed to bolster. [Citations omitted.] It would also 
encourage the tactical use of forum non conveniens motions, not for valid 
reasons of public and private convenience, but to overburden plaintiffs with the 
difficulty and expense of litigating on multiple fronts.  

(Id. at 438-39.) 

The Pelican Defendants posit that the alternative forum for determination of the claims in this 
action is the United States District Court for the Southern District of New York where the 
interpleader action is pending.  Their motion, however, makes nearly no effort to demonstrate 
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that that is true, containing no discussion of such key points as personal jurisdiction over 
defendants or proper venue.  And on the contrary, plaintiff points out a number of undisputed 
points in the other direction. 

1. The Pelican defendants have not shown that all of the 15 defendants named in the 
complaint are subject to the exercise of personal jurisdiction in New York, either 
general or specific, other than First Data which filed the interpleader action there, 
and possibly Pelican which is a defendant in the interpleader action.  They offer no 
evidence whatsoever that the New York court could exercise personal jurisdiction 
over any of the Linx Entities, or the Linx-affiliated individual defendants, or over 
Pelican’s principal, defendant Robert Scherer, a California resident. 
 

2. The Pelican defendants have not shown that the claims could properly be brought in 
federal court in the Southern District of New York, as (a) none of the other parties, 
including MM Development and all defendants, is a resident of New York; and 
(b) none of the acts, omissions and events giving rise to the causes of action took 
place in New York.  As a result, the Pelican defendants have not shown venue would 
be proper in New York under the federal venue statute, 28 U.S.C. § 1391. 
 

3. Through the interpleader, First Data – the party bringing the New York case -- has 
effectively disclaimed its interest in the impleaded.  As a result, the Pelican 
Defendants have not shown the United States District Court for the Southern District 
of New York is a suitable alternative forum to address the California state law claims 
for money damages and violations of California statutes asserted in this action.  This 
is particularly true since the injunction in the New York Action prohibits prosecution of 
claims against First Data until further order of the Court, leaving the claims against 
the other 14 defendants in this case as the active claims that can be litigated. 
 

4. Of the three parties to this action who are also parties to the New York action, the 
only party that appears to have any potential interest in the funds is Plaintiff MM 
Development, whose rights in the funds are highly uncertain in light of the claims of 
the other claimants, including the $5.1 million judgment creditor whose judgment 
was entered prior to MM Development’s.  Pelican has relinquished its rights to the 
funds to MM Development, and if plaintiff’s allegations prove true, GiVV is merely 
an agent for or alter ego of Linx Card, which also gave up its rights in the funds 
through the settlement, confession of judgment, and security agreement granted to 
MM Development. 
 

As against this, the Pelican defendants argue (belatedly, only in their reply) that they have to 
proceed in the New York case or risk being held in contempt of the New York court’s preliminary 
injunction.  But they offer no coherent argument as to how the Pelican defendants defending 
themselves in this case could possibly implicate an injunction against them pursuing claims 
against the funds held in the New York case – funds as to which Pelican has actually disclaimed 
any interest.  Even if the Pelican defendants were to assert any kind of cross-claim (for 
contribution, say) against First Data (which may be doubtful), that still would not constitute 
asserting claims against the funds.  If the Pelican defendants are uncertain on this point, 
they may want to apply to the New York federal judge for guidance.  Absent any better 
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explanation than they have made now, however, this Court regards this as a transparent, 
makeweight argument. 

At most, the Disputed NY Funds may at some point provide a source of partial satisfaction for 
MM Development’s existing judgment against Linx Card, or for any future judgment that it may 
obtain on the monetary damage claims it has asserted in this case.  

Other Stangvik Factors 

The Pelican defendants have not met their burden of demonstrating as a threshold matter that 
the New York court is a viable alternative forum for these claims to be pursued.  Because that 
threshold showing is absolutely required, the Court need not go into the other points of debate 
in detail.  (See Am. Cemwood, 87 Cal.App.4th at 436.) 

There are a few such points worth mentioning, however.  Notably, the Pelican defendants have 
been sued in their own home county, and can hardly argue any unfairness or inconvenience to 
themselves in that choice of venue.  Second, that might not matter if they faced having to litigate 
the same claims and issues in multiple proceedings; but they don’t.  The multifarious claims and 
defenses involved in this action are not present in the New York case, which is limited to an 
interpleader and which will likely revolve almost entirely around the claims of other claimants 
who aren’t even parties here.  To bring the disputes in this case into the New York case, by 
contrast, would represent a major expansion of the substance of that action.  And third, they 
having disclaimed any interest of their own in the impleaded funds, the New York case is 
essentially a non-event for the Pelican defendants as a practical matter. 

 Plaintiff's Evidentiary Objections and Objections to Reply 

In light of the Court’s ruling on the motion, it is also not necessary for the Court to address 
Plaintiff’s objections to the new arguments raised for the first time in the Pelican Defendants’ 
reply papers and the new evidence offered with the reply, including Exhibit A to the Manning 
Declaration.  Though that exhibit may be inadmissible as evidence on a number of grounds 
noted in the objections, the Court takes the document at most as an advocate’s argument for 
First Data’s interpretation of the preliminary injunction issued in the New York Action.  

Administrative Note 

The Court notes that several of the attorneys in this case have been filing inches-thick 
documents (declarations or compendiums) without the exhibit tabs required by CRC 3.1110(f) 
and Local Rule 3.42.  Counsel are directed to review these rules and comply with them as to 
any future filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00407 
CASE NAME: SCHON VS. VALORY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY STEVEN B. SMITH 
* TENTATIVE RULING: * 
 
This demurrer has been mooted by the filing of a first amended complaint. 
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 9.  TIME:  9:00   CASE#: MSN14-1602 
CASE NAME: SIMPSON VS. SIMPSON 
HEARING ON MOTION TO REINSTATE 
FILED BY BARBARA A. SIMPSON 
* TENTATIVE RULING: * 
 
Petitioner’s “motion to reinstate” is denied.  This was an application to renew a restraining 
order.  Petitioner says she missed the February 18 hearing date because she incorrectly wrote it 
on her calendar as February 28.  But she offers no explanation for then waiting several months 
to seek to rectify the problem.  Moreover, this application had already been continued four 
previous times for lack of service; and it did not appear that petitioner was going to succeed in 
finding and serving the respondent no matter how many tries she was given.  She had been 
warned at the previous hearing (indeed, the previous several hearings) that if she did not 
achieve service by February 18, her matter would be dropped from calendar.  Thus, even if she 
had attended the hearing she would not have been allowed any further continuances.  Her 
present papers still don’t suggest that she has any expectation of being able to serve. 
 
If petitioner still believes herself to be threatened by the respondent and has grounds for 
a restraining order, she can file for one anew.  In any event, however, she will not end up 
obtaining a useful and enforceable restraining order without figuring out how to serve 
the respondent. 
 

  

10.  TIME:  9:00   CASE#: MSN20-0590 
CASE NAME: PETITION OF CHARLENE WALDMAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved, but with one caveat.  The petition is filed by an 
attorney at California Capital Insurance Group.  It is not clear from the papers whether that entity 
is the carrier paying the claim, as opposed to an attorney representing the injured minor or his 
guardian ad litem.  Item 18 says that attorney fees are “TBD”.  That is inappropriate even if the 
attorney does represent the injured party – and all the more so if he does not. 
 
Accordingly, the compromise is approved on the assumption that the net settlement proceeds 
will not be decreased by any payment to the filing attorney.  If the filer’s intention is otherwise, 
then an amended petition should be filed spelling out the relation between the attorney and the 
injured party, and quantifying the amount of fees the injured party would be paying. 
 

  

11.  TIME: 10:00   CASE#: MSC18-01012 
CASE NAME: SKLARSKI VS WEEKS 
SPECIAL SET HEARING ON: TRIAL-SETTING CONFERENCE SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss scheduling. 
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12.  TIME:  1:30   CASE#: MS20-0052 
CASE NAME: LESSLEY VS MESIC 
SPECIAL SET HEARING ON: TRIAL SETTING SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel and the parties are to appear in Department 57 at 1:30 p.m. for a settlement 
conference.  Note the afternoon hearing time. 
 
If the case does not settle, Department 57 will make further orders as to scheduling.  This 
Department notes, however, that although defendant requested jury trial, he has neither paid 
jury fees nor sought a fee waiver.  Nor has either side filed any of the papers that would be 
required for a jury trial, such as proposed instructions or motions in limine. 
 

 

 


